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THE PROTECTION AFFORDED AGAINST THE 

RETROACTIVE OPERATION OF AN 

OVERRULING DECISION. 

In his able dissenting opinion in the case of Hole v. Ritten- 
house, 1 Mr. Justice Black remarked: 

"The judgment now about to be given, is one of 
'death's doings'. No one can doubt that if Judge 
Gibson and Judge Coulter had lived, the plaintiff 
could not have been thus deprived of his property ; 
and thousands of other men would have been saved 
from the imminent danger to which they are now ex- 
posed of losing the homes they have labored and paid 
for. But they are dead; and the law which should 
have protected those sacred rights has died with them. 
It is a melancholy reflection that the property of a 
citizen should be held by a tenure so frail. But 'new 
lords, new laws' is the order of the day. Hereafter 
if any man be offered a title which the Supreme Court 
has decided to be good, let him not buy if the Judges 
who made the decision are dead; if they are living 
let him get an insurance on their lives ; for ye know 
not what a day or an hour may bring forth. 

"The majority of this Court changes on the aver- 
age once every nine years, without counting the 
chances of death and resignation. If each new set of 
Judges shall consider themselves at liberty to over- 
throw the doctrines of their predecessors, our system 
of jurisprudence (if system it can be called) would 
be the most fickle, uncertain, and vicious that the 
civilized world ever saw. A French constitution, or 
a South American republic, or a Mexican administra- 
tion would be an immortal thing in comparison to the 
short-lived principles of Pennsylvania law. The rules 
of property which ought to be as steadfast as the 
hills, will become as unstable as the waves. To avoid 
this great calamity, I know of no resource but that 
of stare decisis. I claim nothing for the great men 
who have gone before us on the score of their 
marked and manifest superiority. But I would stand 
by their decisions, because they have passed into the 
law and become a part of it — have been relied and 
acted on — and rights have grown up under them 
which it is unjust and cruel to take away." 

'(Pa. 18S6) 2 Phila. 411, 417-418. 
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The spirit of the above quotation is evidenced in innumerable 
instances where courts adhere to the decisions of their predecessors, 
or to prior decisions of their own ; and this even though they 
think those decisions erroneously made, where to overturn them 
would bring about confusion and disturb titles and rights which 
had been based upon and acquired under them. We often meet 
with the expression that 

"it is of greater importance to society, that the rule 
should be uniform and stable, than that it should 
be the best possible rule that could be adopted." 

Particularly is this so where a decision by the court upon principles 
of law or the construction of a statute will form the basis of 
dealings with respect to property, of contractual obligations, or, 
if the decision deals with the penal law, of future acts and conduct. 
The unfortunate results which would follow a change in 
such decisions has led to a most strict adherence to and application 
of the doctrine expressed in the maxim stare decisis, et non quieta 
tnovere* 

Another consideration, perhaps of more importance than the 
protection of individuals from injury, has also influenced the 
courts. Frequent attacks on our courts and legal system are made 
on the ground that the law, unlike the other sciences, is not pro- 
gressive ; and the reason is ascribed to be chiefly the practice of 
the courts in following precedent. But equally frequent attacks 
are made on the ground that the law changes with the mood of the 
court, so that it is impossible for the public to act with safety. 
Misera est servitus, ubi jus vagum aut incertum is no idle maxim. 
Further, the consequences to the courts themselves and to our 
whole legal system are too serious to be treated lightly. In the 
words of a careful judge, 

'For examples, see Tribble v. Taul (1828) 23 Ky. 304; Scott v. Stewart 
O890) 84 Ga. 772, 11 S. E. 897; Hill v. Railroad (1906) 143 N. C. 539, 
569-573, 55 S. E. 854; County Commrs. Columbia Co. v. King (1871) 13 
Fla. 451; Stallcup v. Tacoma (1895) 13 Wash. 141, 151, 42 Pac. 541; 
Grubbs v. State (1865) 24 Ind. 295; People v. Tompkins (1906) 186 N. Y. 
413, 79 N. E. 326; Rex v. Younger (1793) 5 Durnf. & East 449. 

In the case last cited Lord Kenyon said : "Thirty-four years have nearly 
passed since the decision of R. v. Cox, which informed the public that all 
bakers have a right to do what is imputed to this defendant as an offence. 
This circumstance alone ought to have some weight in the determination 
of this case. It would be cruel not only to the defendant, but also to 
those in a similar situation with him, if we were now to punish him for 
doing that which this court publickly declared so many years ago might 
be done with impunity, and which so many persons have been doing weekly 
for such a number of years." (At p. 450.) 
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"The people yield submission to the law, as ex- 
pounded by the courts, because they have respect 
for their judgments and confidence in their integrity 
of purpose ; but if by a shifting and vacillating course 
of decision the law becomes unsettled, and inevitable 
disaster and oppression follow the uncertainty thus 
created, they will forfeit that respect and confidence 
which Judges should so much desire and which is 
so important to the proper administration of the law 
and to the welfare of the State." 3 

Or, as expressed by another court, 

"If in this court, a settled course of adjudication is 
overturned, * * * the credit and respect due to 
this court is shaken, by the phenomenon that A has 
lost his cause on the same ground that B gains his. 
* * * perhaps no court may strike the vitals of 
society with a deeper wound than a capricious de- 
parture in this court from one of its established adju- 
dications."* 

But the obligations imposed upon the courts by the doctrine of 
stare decisis is a moral obligation only. And while this moral obli- 
gation is, for the most part, recognized by the courts, they have 
full power, and indeed often do overrule the position taken by 
them in a previous case. The consequences of such action may be 
so disastrous to private rights and public welfare that we are led 
to inquire whether Judge Black was right when, after his "melan- 
choly reflection that the property of a citizen should be held by a 
tenure so frail", he said that there was no other resource but that 
of stare decisis. It is the object of this paper to examine the 
sources and extent of protection afforded to interests and rights 
which have accrued under the law as declared by the highest court, 
against impairment by a subsequent change of decision by that 
court. 

We are met at the outset with the ancient and well recognized 
theory that a court never makes law, but declares law ; and that 
a judicial decision is but evidence of the law. An overruling de- 
cision, in this view, does not change law, therefore, but impeaches 
the overruled decision as evidence of the law. It follows that an 
overruling decision must operate retroactively; and an adherence 
to this view has been the main obstacle encountered by the courts in 
working out a doctrine which will give security against a change of 

"Walker, /., in Hill v. Railroad, supra, footnote 2, at p. 589. 
'Mills, /., in Tribble v. Taul, supra, footnote 2, at p. 305. 
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decisions. This theory, advanced by Blackstone, 5 has been re- 
pudiated by several eminent writers. 8 And though most of the 
courts express nominal allegiance to it, the hardship and mischief 
in its strict application has led many courts, as we shall see, to 
depart widely from it in so-called "exceptions", and to adhere the 
more rigidly to the doctrine of stare decisis. 

It is proposed to consider first the results reached by the 
Supreme Court of the United States in the many attempts to claim 
protection under constitutional provisions; and then to consider 
the cases in the state courts. 

Protection Afforded by the Supreme Court of the United 

States. 

Article I, Sec. 10 of the United States Constitution provides that 

"No State shall * * * pass any Bill of 
Attainer, ex post facto Law, or Law impairing the 
Obligation of Contracts". 

It is the protection afforded by this clause which seems to have 
been sought most often by parties who have suffered loss of prop- 
erty or contract rights because of the reversal of a former decision 
by a state court. Yet relief has been consistently denied on this 
ground. The Supreme Court of the United States has repeatedly 
held that this section is concerned only with laws passed by state 
legislative departments, and not with constructions of the law con- 
tained in judicial decisions. In the case of Railroad Co. v. Rock 1 a 
bill was filed to have certain county bonds which the defendant 
held declared void, on the ground that they were irregularly issued. 
The state court decreed in accordance with the prayer. A writ of 
error was dismissed in the Supreme Court for lack of jurisdiction, 
the Court declaring that it was error to think that 

"this court can, as an appellate tribunal, reverse the 
decision of a State court, because that court may hold 
a contract to be void which this court might hold to 
be valid." 

The rule was clearly stated in New Orleans Waterworks Co. v. 

'1 Bl. Coram. *68-71. 

'Gray, The Nature and Sources of the Law; see dissenting opinion of 
Mr. Justice Holmes in Kuhn v. Fairmont Coal Co. (1909) 215 U. S. 349, 
371, 30 Sup. Ct. 140. 

'(1866) 71 U. S. 177, at p. 181. 
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Louisiana Sugar Refining Co., s where, in dismissing a writ of 
error to the state court, Mr. Justice Gray said : 

"The prohibition [against impairing the obligation of 
contracts] is aimed at the legislative power of the 
State, and not at the decisions of its courts * * *. 
"This court, therefore, has no jurisdiction to re- 
view a judgment of the highest court of a State, on 
the ground that the obligation of a contract has been 
inpaired, unless some legislative act of the State has 
been upheld by the judgment sought to be reviewed." 

Numerous other cases have announced the same doctrine. 9 

Equally consistent in refusing to review the decision of a state 
court are the cases where it is alleged that a contract obligation, 
incurred in reliance upon a judicial decision, has been impaired by 
reason of a subsequent change by the court. The Constitution 

"does not reach mere errors committed by a state 
court when passing upon the validity or effect of a 
contract under the laws in existence when it was 
made. And so, while such errors may operate to 
impair the obligation of the contract, they do not give 
rise to a Federal question ****** we 
cannot take jurisdiction, no matter how earnestly it 
may be insisted that that court erred in its conclusion 
respecting the validity or effect of the contract ; and 
this is true even where it is asserted, as it is here, that 
the judgment is not in accord with prior decisions on 
the faith of which the rights in question were ac- 
quired." 10 

It by no means follows, however, that relief is denied by the 
Supreme Court in every case. On the contrary, we find many 
cases in that tribunal in which rights have been regulated by the 
decision on which they were acquired, and not by the subsequent 
overruling decision. In an early case, Ohio Life Ins. & Trust Co. 
v. Debolt, 11 Chief Justice Taney asserted by way of dictum that 

'(1888) 125 U. S. 18, at p. 30, 8 Sup. Ct. 741. 

"Knox v. Exchange Bank (1870) 79 U. S. 379; St. Paul, etc. Ry. v. 
Todd Countv, (1892) 142 U. S. 282, 12 Sup. Ct. 281 ; Central Land Co. v. 
Laidley (1895) 159 U. S. 103, 16 Sup. Ct. 80; and cases cited in footnote 
10, infra. 

"Cross Lake Club v. Louisiana (1912) 224 U. S. 632, at pp. 638, 639, 
32 Sup. Ct. 577; National Mutual Bldg. & Loan Assn. v. Brahan (1904) 
193 U. S. 635, 24 Sup. Ct. 532; Moore-Mansfield Co. v. Electrical Co. 
(1914) 234 U. S. 619, 34 Sup. Ct. 941; Willoughby v. City of Chicago 
(1914) 235 U. S. 45, 35 Sup. Ct. 23; Cleveland, etc. R. R. v. Cleveland 
(1914) 235 U. S. 50, 35 Sup. Ct. 21. 

"(1853) 57 U. S. 416, at p. 432. The italics are ours. 
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"the sound and true rule is, that if the contract when 
made was valid by the laws of the State, as then ex- 
pounded by all the departments of its government, 
and administered in its courts of justice, its validity 
and obligation cannot be impaired by any subsequent 
acts of the legislature of the State, or decision of its 
courts, altering the construction of the law." 

Some years later this dictum was followed in the case of Gelpcke 
v. City of Dubuque. 1 * There the Iowa Supreme Court had upheld 
statutes authorizing the city to issue bonds. Later the same court, 
overruling its former decisions, held the statues invalid. The plain- 
tiff, a citizen of another state, brought suit on the bonds in the 
federal district court, and the defendant set up the unconstitu- 
tionality of the bond issue, as announced in the latest state court 
decision. The bonds in suit were issued after the decisions uphold- 
ing the statutes, but before the overruling decision. On appeal, the 
Supreme Court refused to follow the latter decision, saying: 

"However we may regard the late case in Iowa as 
affecting the future, it can have no effect upon the 
past." 13 

Quoting the dictum of Chief Justice Taney in the Debolt case with 
approval, the Court continued : 

"The same principle applies where there is a 
change of judicial decision as to the constitutional 
power of the legislature to enact the law. To this 
rule, thus enlarged, we adhere. It is the law of this 
court. It rests upon the plainest principles of justice. 
To hold otherwise would be as unjust as to hold that 
rights acquired under a statute may be lost bv its 
repeal." 14 
Mr. Justice Miller, in a vigorous dissent, argued ably against "this 
invasion" of the right of the state courts to construe state statutes 
and constitutional provisions, 

"in a case where there is no pretence that the constitu- 
tion, as thus construed, is any infraction of the laws 
or Constitution of the United States." 15 

As was said by Mr. Justice Holmes recently, the doctrine of the 
Gelpcke case was "a doctrine which it took this court a long time 

"(1863) 68 U. S. 175. 
"At p. 206. 
"At p. 206. 
M At p. 220. 
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to explain." The position taken by Mr. Justice Miller has met 
with the approbation of several writers on the question. 16 But 
the doctrine of Gelpcke v. City of Dubuque has become firmly 
established, and the Supreme Court has followed it consistently. 17 
Wallace, the Supreme Court reporter at the time Gelpcke v. City 
of Dubuque was decided, speaks of the case in his preface to the 
volume as a case 

"where high moral duties were enforced upon a whole 
community, seeking apparently to violate them". 18 

Judge Dillon, in his work on municipal corporations, while 
recognizing that the position of the Court in upholding the rights 
of the bondholders was novel, says : 

"Upon the whole, however, there is little doubt that 
its course has had the approval of the profession in 
general, and the public". 19 

The exact basis of the doctrine is admittedly hard to ascertain. 
For a while it was thought that the decision rested upon the im- 
pairment of the contract clause of the Constitution, and, as we 
shall see, many of the state courts have proceeded upon this as- 
sumption. The later cases in the Supreme Court, however, show 
this to be error. It is to be noted that the Gelpcke case arose in 
the federal courts on a ground of jurisdiction independent of any 
constitutional question of protection of rights, namely, diversity of 
citizenship. The actual decision was, therefore, and has since 
been explained to be, that in a case originating in the federal courts, 
the last decision of the state court overruling former adjudications 
will not be followed by the federal court where to do so would im- 
pair contractual obligations which were valid by the decisions of 
the state court at the time they were incurred. That such is the 
limit of the doctrine is clearly shown, by subsequent cases. 20 

16 "The conclusion cannot be avoided that, taken by itself, as an abstract 
statement, the ruling of the Trust Co. v. Debolt and Gelpcke v. City of 
Dubuque has no place in the system of the law, as that term is known to 
the scientific lawyer." 9 American Law Rev. 381, 401 ; see also Kent, Comm. 
(12th ed.) *419, n. 1 (a), note by Holmes; 29 Central Law J. 46S, 485. 

"Lee County v. Rogers (1868) 74 U. S. 181; Douglass v. County 
of Pike (1879) 101 U. S. 677; Los Angeles v. Los Angeles City Water 
Co. (1900) 177 U. S. 558, 575, 20 Sup. Ct. 736. 

"68 U. S., at p. xiii. 

"Dillon, Municipal Corporations (5th ed.) § 897. 

"Railroad Co. v. McClure (1870) 77 U. S. 511; see also Bacon v. Texas 
<1896) 163 U. S. 207, 220-221, 16 Sup. Ct. 1023. 
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A more recent case must be noted in this connection. Fol- 
lowing the holdings of the New York Court of Appeals in the 
Elevated Railroad cases, the lower New York court had allowed 
recovery for the damage to the plaintiff's easement of light and air 
by the elevation of the defendant's railroad from the surface of the 
street, in accordance with an Act of 1892. The court of appeals 
reversed the case, distinguishing it from the Elevated Railroad 
cases. On a writ of error to the court of appeals the Supreme 
Court of the United States in turn reversed its rulings, holding, 
in effect, that the Act of 1892 was an impairment of the obligation 
of contract. 21 It refused to adopt the distinction made by the 
court of appeals, but treated that decision as overruling the Ele- 
vated Railroad cases. Mr. Justice McKenna, speaking for the 
majority of the Court said : 

"When the plaintiff acquired his title those cases 
were the law of New York, and assured to him that 
his easements of light and air were secured by con- 
tract as expressed in those cases, and could not be 
taken from him without payment of compensation. 
"And this is the ground of our decision. We are 
not called upon to discuss the power or limitations 
upon the power, of the courts of New York to declare 
rules of property or change or modify their decisions, 
but only to decide that such power cannot be exercised 
to take away rights which have been acquired by con- 
tract and have come under the protection of the Con- 
stitution of the United States." 22 

In other words, the Court here holds that in determining whether 
a statute impairs the obligation of contract, it will, for the purpose 
of determining whether the obligation exists, look to the decisions 
of the court of last resort in the state at the time the contract was 
made. This involves the holding that a change of decision which 
affects the obligation of contract, when such change involves the 
operation of a statute, is unconstitutional. It has been suggested 23 
that the Act of 1892 was brought in for the purpose of assuming 
jurisdiction under the contract clause ; that the decisions on which 
the contract was based were not made on the basis of any statutory 
enactment, and that these decisions had been altered by a decision, 
not by the statute. The suggestion seems well taken, and evidently 
the dissenting Judges took that view of the case. But it is also 

"Muhlker v. Harlem R. R. (1905) 197 U. S. 544, 25 Sup. Ct. 522. 

"At p. 570. 

»4 Illinois Law Rev. 327, 331. 
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evident that the Court in fact based its decision on the effect of the 
statute, and did not intend to commit itself to the other doctrine. 24 
In the Muhlker case, the plaintiff, in addition to the contract 
clause of the Constitution, relied also on the due process clause 
of the Fourteenth Amendment. And on this ground the decision is 
best explained. 25 It is well settled that the due process clause is 
not, as is the contract clause, directed against the legislature alone. 
It applies equally to the courts, and it is by no means unreasonable 
to argue that the destruction of obligations or other property rights, 
valid under the laws of the state when made, by an overruling 
judicial decision, is taking property without due process. It is 
admittedly difficult, however, to get any satisfactory support from 
the cases or from the expressions of the court for this view. The 
Muhlker case, as above pointed out, seems to rest on the contract 
clause. In National Mutual Bldg. & Loan Ass'n. v. Brahan 2e the 
contention was made by counsel that the plaintiff's property was 
taken without due process of law, but a result adverse to the con- 
tention was reached. In Falconer v. Simmons, 2 '' Judge Brannon 
said: 

"The courts having power to alter decisions, and such 
being the retroactive effect of change, the fourteenth 
amendment denying a state power to deprive one of 
property without due process of law, cannot affect this 
power of the courts, because it makes no change in 
powers of states existing before it came." 

Further, in Central Land Co. v. Laidley, 2 * where rights were 
affected by a change of decision, the Court said that 

"When the parties have been fully heard in the 
regular course of judicial proceedings, an erroneous 
decision of a state court does not deprive the un- 
successful party of his property without due process 
of law within, the Fourteenth Amendment". 

From a review of the cases it thus appears that the protection 
afforded in the Supreme Court of the United States to property 
rights or contractual obligations acquired in reliance upon the law 
as announced by the state courts against impairment by a subse- 

"See also Sauer v. City of New York (1907) 206 U. S. 536, 27 Sup. Ct. 
686. 

=4 Illinois Law Rev. 327: 22 Harvard Law Rev. 182. 
"Supra, footnote 10. 

"(1902) 51 W. Va. 172. at p. 177, 41 S. E. 193. 
"Supra, footnote 9. at p. 112. 
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quent change of decision, is limited. The doctrine of the Gelpcke 
case, the justice of which commends it to us all, is confined to those 
cases originating in the federal courts. The Court has as yet in- 
timated no ground upon which a writ of error to the state court 
will be granted. The contention that the due process clause is 
applicable seems to be the best hope, but the Court has given little 
indication that such contention will be accepted. 

Protection Afforded by the State Courts. 

The state courts of last resort have, on independent grounds, 
gone far in protecting rights acquired in reliance upon a previous 
decision which they subsequently desire to overrule. An examina- 
tion of the cases, however, afford little hope for establishing a 
satisfactory basis on which the decisions may be placed. 

In the cases denying protection, reliance is placed primarily, 
of course, upon the orthodox doctrine mentioned above, that a 
judicial decision is not law, but only evidence of it ; and conse- 
quently, when a decision is overruled, there is no ground upon 
which the rights can be saved. An excerpt from a fairly recent 
California case clearly expresses the position taken by these courts. 

"It is claimed that at the time the contract was 
entered into, it was the established rule in this state 
that a conveyance absolute in form, but intended 
merely as security, did not pass the legal title to the 
grantee. It is true there had been decisions to that 
effect ; but in the year following it was held that a 
deed absolute in form, intended as a mortgage, did 
convey the legal title. These decisions did not change 
the law ; they simply declared what was the law. 
Every one is conclusively presumed to know the law, 
although the ablest courts in the land often find great 
difficultv and labor in finally determining what the law 
is". 29 

A strict and logical adherence to this doctrine has led many 
courts to refuse to circumvent in any way the retroactive effect of 
an overruling decision. 30 The contention that the change of de- 

"Allen v. Allen (1892) 95 Cal. 184, at p. 199, 30 Pac. 213. 

'"Falconer v. Simmons, supra, footnote 27; Crigler v. Shepler (1909) 
79 Kan. 834, 101 Pac. 619; Hibbits v. Jack (1884) 97 Ind. 570; Storrie v. 
Cortes (1896) 90 Tex. 283, 38 S. W. 154; Stockton v. Dundee Mfg. Co. 
(1871) 22 N. J. Eq. 56; for expressions to the same effect see Herron v. 
Whitely, etc. Castings Co. (1910) 47 Ind. App. 335, 92 N. E. 555; Oliver 
Co. v. Louisville Realty Co. (1913) 156 Ky. 628, 161 S. W. 570; Swanson 
v. Ottumwa (1906) 131 Iowa 540, 106 N. W. 9. Several of these courts 
have reached a different result in other cases, where the equity of the 
situation was more evident. See footnote, infra 43. 
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cision is an impairment of contract within the constitutional pro- 
vision is, as we have seen, rightly denied by these courts; little 
attention is given to the due process clause; the doctrine of stare 
decisis is invoked without result ; and the injured party is dismissed, 
sometimes with regret. 31 

Two cases will illustrate the opposing results reached by the 
courts. The Supreme Court of the United States, construing the 
act of Congress making notes a legal tender, held it to be unconsti- 
tutional as to debts contracted before the passage of the act. In 
a subsequent case this decision was reversed. The New Jersey 
court, in Stockton, v. Dundee Mfg. Co., S2 held that a tender of notes 
to a mortgagee before the later decision was good, although under 
the law as construed when the tender was made, the mortgage could 
only be paid in gold. The court said : 

"A change by decision is retrospective, and makes 
the law at the time of the first decision as it is de- 
clared in the last decision, as to all transactions that 
can be reached by it. 

"As the law now is, the defendant is entitled to 
pay this mortgage in what are known as legal tender 
notes, and as the decision relates back to the time 
when the tender was made in such notes, it must be 
considered for the purposes of this suit, that the 
mortgage debt was legally tendered before its com- 
mencement." 33 

An opposite result was reached on the same facts by the New York 

courts. 

"The plaintiff had a right to repose upon the decision 
of the highest judicial tribunal in the land. It was, as 
applied to the relations between these parties and to 
this case, the law, and not the mere evidence of the 
law. Respect for the decisions of courts is a duty in- 
culcated by writers upon the law, and enforced by 
considerations of public policy." 3 * 

A majority of the courts, following the doctrine of the New 
York case where they feel impelled to overrule their former 
position, have made provision for the rights which have accrued 

""If the appellant was in fact misled by the case of Spurgeon v. 
Scheible, supra, it is a misfortune to be most sincerely regretted, but, 
upon the facts stated in the pleadings, he is without remedy in this action." 
Hibbits v. Jack, supra, footnote 30, at p. 579. 

"Supra, footnote 30. 

"At p. 57. 

"Harris v. Jex. (1874) 55 N. Y. 421, at p. 424. 
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thereunder. In many cases, where a decision sustaining the con- 
stitutionality of a statute authorizing the issue of bonds is, sub- 
sequent to the issue, reversed, the validity of the bonds is determined 
by the law as it was judicially declared to be when the bonds were 
put upon the market. 35 Protection is also afforded in other cases 
involving a change of construction as to the validity of a statute. 36 
In Menges v. Dentler, 37 the legislature had passed an act giving 
validity to a sheriff's deed which the court had declared invalid. 
The statute was held constitutional, and the defendant purchased 
the land. In an action of ejectment, the court overruled its previous 
decision, and held the statute unconstitutional ; but the purchaser's 
title was protected. 

"It is quite plain," said the court, "that the present 
title [the defendant's] depends upon faith in that de- 
partment of government which alone may deal with 
such a subject, and upon the good faith of govern- 
ment in protecting those that trust in it. Men 
naturally trust in their government, and ought to do 
so, and they ought not to suffer for it." 38 

Judgment, founded on the overruled decision, was given for the 
defendant. 

Menges v. Dentler was followed a few years later in a case 
involving not the validity, but the construction of certain enabling 
acts. 39 The court had decided that, under the statutes, property 
settled to the separate use of a feme convert, hitherto inalienable, 
might be conveyed or incumbered. This decision was later over- 
ruled. In a suit on a mortgage, the plaintiff invoked the aid of a 
statute passed to protect the numerous persons who had invested 
their money in reliance on the first decision, declaring that the 
deeds and mortgages given in the interval between the two de- 
cisions should be valid. The court, believing the statute to be 
unconstitutional, held the plaintiff's mortgage valid under the doc- 
trine of the Menges case, which was explained to be that 

'''Set Harmon v. Auditor of Public Accounts (1887) 123 111. 122, 13 
N E. 161; Bond Debt Cases (1879) 12 S. C. 200, 281; State v. Mayor 
(1902) 109 Tenn. 315, 322, 70 S. W. 1031. 

s "Willoughby v. Holderness (1882) 62 N. H. 227; Rutland R. R. v. 
Central Vermont R. R. (1890) 63 Vt. 1, 21 Atl. 262, 731; Thomas v. 
State ex rel. Gilbert (1907) 76 Oh. St. 341, 81 N. E. 437. 

37 (1858) 32 Pa. 495. 

"At p. 500. 

"Geddes v. Brown (Pa. 1863) 5 Phila. 180; see Keyser's Appeal (1889) 
124 Pa. 80, 16 Atl. 577. 
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"a party who acts in accordance with the law as laid 
down by the highest tribunal in the State, while it 
is still law, shall not suffer because it is subsequently 
set aside and another and inconsistent rule substituted 
for it. This was, in effect, simply applying the doc- 
trine to the Court, which the Court had announced 
with reference to the Legislature" (that the latter 
could not pass retroactive laws). 40 

In the Menges case 41 the purchaser's right is spoken of as a "su- 
perior equity", and it is said, "In strict law, the title remains ; but 
in equity, it is lost". In the Geddes case we have the result that the 
court does what it says would be unconstitutional for the legisla- 
ture to do. The judgment is in this peculiar form : 42 

"Judgment is therefore rendered for the plaintiff on 
the special verdict, not because he has the law, but 
because he was entitled to believe that he had it when 
he took the mortgage on which he sues." 

The same result has been reached by many courts. 43 In the first 
of the cases cited, decisions in force at the time a mortgage was 
given held that a conveyance from husband to wife under certain 
conditions created an equitable separate estate which might be 
mortgaged by the wife. Subsequently the court reversed itself, 
expressly and "intentionally" overruling former cases. Fore- 
closure of such a mortgage given before the first cases were over- 
ruled was decreed, however, on the ground that 

"rights to property, and the benefits of investments 
acquired by contract, in reliance upon a statute as 
construed by the Supreme Court of the State, and 
which were valid contracts under the statute as thus 
interpreted, when the contract or investments were 
made, can not be annulled or divested by subsequent 
decisions of the same court overruling the former 
decisions. 

"That as to such contracts or investments, it will 
be held that the decisions which were in force when 

"Geddes v. Brown, supra, footnote 39, at p. 187. 

"Supra, footnote 37, at p. 499. 

"Supra, footnote 39, at p. 188. 

"Farrior v. New England Mortgage Security Co. (1890) 92 Ala. 176, 
9 So. 532; Hood v. Pennsylvania Society (1908) 221 Pa. 474, 70 Atl. 845; 
Haskett v. Maxey (1893) 134 Ind. 182, 33 N. E. 358; Ruf v. Mueller 
(1911) 49 Ind. App. 7, 96 N. E. 612; Stephenson v. Boody (1894) 139 
Ind. 60, 38 N. E. 331 ; Levy v. Hitsche (1888) 40 La. Ann. 500, 508, 4 So. 
472; see Mountain Grove Bank v. Douglas Co. (1898) 146 Mo. 42, 47 
S. W. 944. 
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the contracts were made, had established a rule of 
property, upon which the parties had a right to rely, 
and that subsequent decisions can not retroact so as to 
impair rights acquired in good faith under a statute as 
construed by the former decisions." 44 

Most all of the cases in the groups just considered cite the 
federal cases applying the doctrine of Gelpcke v. City of Dubnque ib 
with approval, and generally as precedents. Some of them seem 
based on the misconstruction of these cases, that they were de- 
cided under the contract clause. 46 Certain expressions are found 
which point squarely to the view that a construction given by the 
courts to the law is the law itself. 47 Usually, though, the courts 
recognize as a general rule the doctrine that a decision is not law, 
but do not, as do the other courts, let its application interfere in 
the case before them. Some explain that 

"the law of contract enters into the contract itself 
and, in the construction, forms a part of it. It is 
practically a dormant stipulation in the contract, and 
it must be enforced as a part of it and as it is con- 
strued at the time the contract is made." 48 

But whatever reason the courts give, they do not, with but few 
exceptions, allow a change of construction of a statute or con- 
stitutional provision to retroact to the impairment of rights acquired 
in reliance on the first construction. 

It has been said that the above result is 

"an exception made by the courts, at the call of jus- 
tice, to protect a contract made on the faith of a 

"Farrior v. New England Mortgage Security Co., supra, footnote 43, 
at pp. 181-182. 

"Supra, footnote 12. 

"Thomas v. State ex rel. Gilbert supra, footnote 36; Haskett v. Maxey, 
supra, footnote 43 ; see Harmon v. Auditor of Public Accounts, supra, 
footnote 35. 

""Its decisions then promulgated were the supreme law of the land, 
absolutely binding upon both parties to this cause. Hence all payment 
of taxes made under our law, which down to that time must be treated 
as valid for present purposes, were made in strict conformity to law." 
Rutland R. R. v. Central Vermont R. R., supra, footnote 36, at p. 25. "The 
construction given to our laws by these decisions was the law itself at 
the date of that deed, and fixed the rights of the parties so that they 
could not be changed by a subsequent construction any more than by 
subsequent legislation." Beatty, C. J., dissenting, in Allen v. Allen, supra, 
footnote 29, at p. 206; see also Harris v. Tex, supra, footnote 34. 

48 Hill v. Brown (1907) 144 N. C. 117, at p. 119, 56 S. E. 693; see also 
State v. O'Neil (1910) 147 Iowa 513, 126 N. W. 454, per Weaver, /. 
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statute as expounded in the first decision"* 8 and that 
"a mere decision expressive of general or common 
law will not protect even a contract valid under that 
common law tested by a prior decision against the 
effect of a subsequent change of decision." 50 

But it is difficult to perceive why the "call of justice" is not as 
loud in a case of change of construction of the common law as in a 
case of change of construction of a statute. Certainly the injury 
occasioned may be as great. It is as reasonable to presume that 
the construction of the common law, announced in the decisions, 
was in the minds of the parties and entered and formed a part of 
the contract. It is just as important that the common law be 
definite and certain. Disrespect for the courts and court decrees 
is engendered as much by its change. And it is interesting to note 
that some courts have accepted this view. A recent Alabama case 
is a good illustration. 51 An early decision had held that a court of 
equity could invest legal title by its decree. A later case overruled 
it. The question came before the court a third time and the old 
rule was re-established, the overruling decision being in turn over- 
ruled. But, said the court, 52 

"That no injustice may be done to litigants who, 
under the influence of the decision made in the case 
of Prewitt v. Ashford, supra, have instituted pro- 
ceedings to procure the legal title, we declare and 
hold that as to such cases the case of Prewitt v. 
Ashford operates as a rule of property." 

Opportunity was afforded in a later case for the application of the 
decree, 53 and, quoting the saving clause made in the Jones case, the 
court held that Prewitt v. Ashford applied. 

In Hill v. Brown'* a defendant in partition proceedings, after 
final decree, acquired an outstanding interest from an owner who 
was not a party and attempted to set it up against the plaintiff, 

"Falconer v. Simmons, supra, footnote 27, at p. 178. 

"Falconer v. Simmons, supra, footnote 27, at p. 178; see also State v. 
O'Neil, supra, footnote 48, per Deemer, C. J. "There is a wide distinction 
between cases involving the validity and interpretation of statutes and 
those which have to deal with the common or unwritten law, for the rea- 
son that the judicial construction of a statute is a part of the law itself." 

"Jones v. Woodstock Iron Co. (1891) 95 Ala. 551, 10 So. 635. 

"At p. 563. 

-Ashford v. Prewitt (1893) 102 Ala. 264, 272-273, 14 So. 663. 

"Supra, footnote 48. 
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who contended that he was estopped from doing so. The supreme 
court of the state had held in 1902 that a defendant so situated 
might set up an outstanding title procured by him after the final 
decree, and the defendant bought in his title in 1903. In 1904 
the court had reversed its former ruling. It was held that the 
principles set forth in the first decision governed the case, and the 
defendant was protected. 

It will thus be seen that the state courts have gone far to 
obviate the retroactive effect of a change in decision. It is not 
the purpose of this paper to justify under accepted traditions and 
theories, the result reached. But that the result is salutary can not 
well be doubted, both from the point of view of justice to the parties 
and of stability and strength of the courts. There are, indeed, 
many practical questions which will have to be worked out. 55 But 
there is a growing tendency among the courts to favor the result, 
and perhaps in time they will, independently of constitutional 
grounds, work out a satisfactory doctrine whereby the parties who 
have relied on early decisions will be protected from loss due to a 
change. The statement that the Supreme Court of the United 
States 

"feels the touch of public opinion," which demands 
"along with police protection of the peace, civil pro- 
tection of the vested rights asserted under private 
contract", 56 

may equally be applied to the state courts. 

The Protection Afforded in Criminal Cases. 

The suggestion in the last paragraph is more forcefully illus- 
trated in criminal cases, where an act which would not be a crime 
under decisions rendered at its commission, becomes a crime under 
a later decision. Naturally, the doctrine of stare decisis has great 
weight with the courts in criminal cases. In People v. Tompkins* 7 
the court was urged to overrule a previous decision that there 
could be no conviction for obtaining money by trick or fraud where 
the victim was induced to part with his money for an illegal pur- 
pose. The court, admitting that the rule was erroneous, said : 58 

M 9 American Law Rev. 381. 

""Wilbur Larremore, Stare Decisis and Contractual Rights, 22 Harvard 
Law Rev. 182, at pp. 188, 189. 

"Supra, footnote 2; see also Grubbs v. State, supra, footnote 2; Rex v. 
Younger, supra, footnote 2. See excerpt quoted. 

"At p. 416. 
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"The law of this state, as set forth in the McCord 
case, has been in existence since 1837. It has become 
a rule of personal liberty ****** we 
are admonished that the remedy is not with the courts 
but in the legislature. We cannot change the existing 
rule without enacting, in effect, an ex post facto law. 

****** 

"We can, therefore, do no more, and we feel con- 
strained to do no less, than to supplement the recom- 
mendation [to alter the rule] made to the legislature". 

But it has been declared that 

"The doctrine of stare decisis in criminal cases cannot 
be carried to the extent of allowing to violators of law 
a vested interest in rules which have been erroneously 
sanctioned" 59 

and it sometimes happens that a former decision is overruled to 
the prejudice of a defendant. In such a case the courts are eager 
to relieve from the retroactive effect of the later decision, and in 
the few cases on the subject, have almost unanimously protected 
the defendant. 

Little basis is found for protection on constitutional grounds. 
The Supreme Court of the United States has held that such a 
change is not within the protection of the constitutional prohibition 
against ex post facto laws. In a recent case 80 the defendant's 
counsel contended that the decision of the state court that the 
defendant's failure to raise a certain objection upon the motion 
for a new trial amounted to a waiver of it, was inconsistent with 
the previous state practice, and therefore amounted in effect to an 
ex post facto law. The Court discussed the contention but briefly. 

"The insistence * * * needs but a word. 
Assuming the inconsistency, it is sufficient to say that 
the constitutional prohibition * * * as its terms 
indicate, is directed against legislative action only, 
and does not reach erroneous or inconsistent decisions 
by the courts." 61 

The only ground, therefore, upon which reliance may be placed for 
constitutional protection is on the due process clause of the Four- 

S9 Lanier v. State (1879) 57 Miss. 102, at p. 107. 
"Frank v. Mangum (1915) 237 U. S. 309, 35 Sup. Ct. 582. 
61 At p. 343; Ross v. Oregon (1913) 227 U. S. 150, 33 Sup. Ct. 220, 
accord. 
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teenth Amendment. And, as we saw in connection with property 
rights, the Court has as yet given little indication of affording pro- 
tection on this ground. 

The state courts, however, as in the case of property rights, 
seem to be working out a theory for themselves, independent of 
the Constitution. 

A North Carolina statute made it a criminal offence for a 
tenant to remove crops without satisfying liens or giving notice. 
Previous decisions had held that the statute did not apply where 
the landlord owed the tenant more than the amount of the liens. 
In State v. Bell," 2 the court felt impelled to overrule its former 
position. Although it was admitted that no precedent was to be 
found for their action, a new trial was granted the defendant, to 
be under the law as declared in the overruled decision. 

"we are embarrassed", said the court, "in applying 
this ruling to this case. It may be that these defend- 
ants have acted upon the advice of counsel based upon 
the decision of this Court in State v. Neal, supra. If 
so, to try them by the law as herein announced would 
be an injustice. While it is true that no man has a 
vested right in a decision of the Court, it is equally 

82 (1904) 136 N. C. 674, 49 S. E. 163. In a subsequent case in the same 
court, State v. Fulton (1908) 149 N. C. 485, 63 S. E. 145, a defendant was 
indicted for slandering his wife. A prior decision had held that a husband 
could not be convicted under the statute for such slander. Two judges 
maintained that view ; two thought the former decision wrong and that 
the defendant should be convicted; one thought it erroneous also, but 
that the defendant should be protected under the doctrine of State v. 
Bell. He said : "While I think a husband is indictable for slandering 
his wife, this Court had decided otherwise, and he is entitled to the 
benefit of the law as it existed at the time of the alleged offense. Any 
other view would be productive of great wrong and injustice." (Per 
Walker, /., at t>p. 492-493). On the other hand Judge Connor who wrote 
the opinion in State v. Bell, referred to it as "one of those hard cases which 
are said to be the quicksands of the law. I do not think it should be ex- 
tended or applied to the wanton and malicious slander with intent to destroy 
the reputation of an innocent woman." (At p. 507). And Chief Justice 
Clark remarked that "It would lead to insuperable embarassments to hold 
that an inadvertent decision of a Court is a contract with the public." (At 
p. 500). 

It will be noted that the act with which the defendant was charged 
was one which naturally excited little sympathy from the court. It has 
been suggested that a distinction should be made between acts mala in se 
and mala prohibita. "The act charged to be criminal may, in some cases, 
not be per se wrong or involve in any degree moral turpitude, and if 
not forbidden by the law, it may be morally and legally right to do the 
act. Therefore if, in doing such an act, the defendant has relied on a 
decision of this Court that it is not legally wrong, why should he be 
punished as a crominal?" Walker, /., in State v. Fulton, supra, at p. 493; 
see also State v. O'Neil, supra, footnote 48; 18 Yale Law Journal 422; 
but see 29 Harvard Law Rev. 80, 82, «. 13. 
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well settled that where, in the construction of a con- 
tract or in declaring the law respecting its validity, 
the Court thereafter reverses its decision, contractual 
rights acquired by virtue of the law as declared in 
the first opinion will not be disturbed. * * * In 
view of the peculiar conditions with which we are 
dealing, we have deemed it but just to the defendants, 
and not at variance with any authority in this Court, 
to order a new trial, with the direction that the testi- 
mony offered in this case, in so far as it is made ad- 
missible by the ruling of this Court in State v. Neal, 
be admitted. If the defendants shall be able to 
establish their defense in accordance with the ruling 
in Neal's case they are entitled to do so, but the con- 
struction now put upon the statute will be applied to 
all future cases." 63 

In State v. O'Neil 6 * the defendant was indicted for soliciting 
liquor orders in violation of a code provision which had been held 
unconstitutional in several cases, as interfering with interstate 
commerce. The Supreme Court of the United States subsequently 
upheld such a provision, and the Iowa Court had followed it, over- 
ruling its former decisions. The defendant's acts were committed 
before the reversal. The court was unanimous in reversing a 
conviction, but three opinions were rendered announcing different 

"At pp. 676-677. In this case, as well as in several others which we 
have noted, the court follows the overruled case, but announces that the 
new ruling will govern all similar cases in the future. This method of 
dealing with the question is a specific reform in our judicial system 
suggested by Hon. George F. Canfield, of the New York Bar, in the 
Annual Address delivered by him before the South Carolina Bar Asso- 
ciation in August 1917. "As a specific reform, I have suggested that the 
court should expressly recognize it as a part of its duty to announce a 
new and better rule for regulating future transactions whenever it comes 
to a clear conviction that the rule established by the precedents has become 
clearly unsound in point of justice or policy. This may safely be done and 
ought to be done in every case where the court in effect condemns the 
rule which it applies to past transactions solely under the compulsion of 
the just principle of stare decisis. * * * Other instances might be cited in 
which the courts have not felt free to adopt a new and better rule, simply 
because justice seemed to require that the old rule should be applied to 
the existing controversy. Judges have been altogether too modest and 
humble. They have been altogether too unconscious of their power and 
responsibilities when, wrestling with an obstinate precedent or an obstinate 
statute, they have thrown up their hands in despair, saying that telief 
must be sought from the legislature. If they had had clearly in mind 
the distinction between the function of deciding the controversy before 
them and the function of announcing the rule of justice for the future, 
they would have perceived that it was well within their power to eliminate 
more promptly the influence of bad precedents." 

"Supra, footnote 48. 



RETROACTIVE OPERATION OF DECISIONS. 249 

reasons for the result. 65 It is evident, however, that the injustice 
of convicting the defendant was the moving reason with all the 
court. As Judge McLain put it, 

"To the ordinary mind it would smack of absurdity to 
say that the defendant ought to have known that the 
statute was constitutional, and would in case he 
violated it be enforced against him, although the 
Supreme Court of the state had fully considered the 
validity of the statute as against the claim that it was 
unconstitutional, and had unanimously held that it 
was in excess of state legislative power as to its entire 
subject-matter, and therefore invalid. Under such 
circumstances, it is plain that there should be some re- 
lief to defendant from punishment, for the very pur- 
pose of punishment is defeated, if unreasonably and 
arbitrarily imposed. Respect for law, which is the 
most cogent force in prompting orderly conduct in a 
civilized community, is weakened, if men are punished 
for acts which according to the general concensus of 
opinion they were justified in believing to be morally 
right and in accordance with law." 88 

The same result was reached in a very recent case in Miss- 
issippi. 67 The defendant, a banker, was indicted under a code 
provision for receiving money for deposit while knowing the insti- 
tution was insolvent. The statute had been judicially declared 
not to apply to certain acts, but subsequently the ruling of the 
court was reversed and such acts were held to be criminal. Be- 
tween the two decisions the defendant committed such acts. After 
the cautious warning that 

"We do not wish to be understood as announcing 
a general rule. We confine the rule herein announced 
strictly within the limits of this case. We are consid- 
ering a change of decisions interpreting criminal 
statutes, and that alone." 68 

"McLain, /., held that the defendant was not guilty for lack of criminal 
intent; Deemer, C. J., held that to punish the defendant would be cruel 
and unusual punishment within the constitutional prohibition, and that 
the case came within the provision against ex post facto law; Weaver, /., 
put the case on the ground that the actsofthe defendant, though within 
the letter of the statute, were not within its purpose, reason or intent. 

"At p. 521. Compare the result reached in this case with that reached 
in Crigler v. Shepler, supra, footnote 30, where, on an exactly similar 
state of facts recovery of commissions was denied to a traveling salesman 
for the defendant liquor company on the ground that, although the services 
were legal under the state decision as they stood when rendered, the 
subsequent change in opinion had a retroactive operation and made his 
services illegal. 

"State v. Longino (1915) 109 Miss. 125, 67 So. 902. 

ffl At p. 131. 
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The court affirmed a judgment for the defendant on a demurrer 
to the indictment. Again several grounds are given by the court. 

"We think that a change of decisions involving the 
interpretation of criminal statutes should have a pros- 
pective effect. This rule seems to be the just and the 
most reasonable rule. This rule applies the same 
principle as the constitutional prohibition of ex post 
facto legislation. It will prevent injustice and also 
prevent cruel and unusual punishment of individuals 
entirely innocent of any intention to violate the laws 
of the State." 69 

But the dominant thought is to recognize "the common judgment 
of humanity as to what is right and just." 

It must be noted again that in all of the above cases the 
defendant was protected against a change in the construction of 
a penal statute. The Mississippi court expressly limited its de- 
cision to such cases. Deemer, C. J., in State v. O'Neil,'"' also con- 
fined his opinion to cases where statutes were involved. No case 
has been found where there was a change of decision on a com- 
mon-law principle. But, as was said with respect to property 
rights, the reasons moving the courts in the cases involving a 
change in construction of statutes apply with equal force to cases 
involving a change of accepted principles of the common law. 
And it is believed that, in a proper case, the courts will be as ready 
to protect against injury occasioned by a change of views. 

Summary. 

Our review of the cases discloses that the doctrine of stare 
decisis, generally accepted as it is by our courts, forms a strong, 
if only moral, force to prevent the capricious change of decisions 
by a Court. Further, that where a change is made, protection is 
afforded in various ways against the retroactive operation of the 
overruling decision. We may tabulate the results as follows : 

1. In cases originating in the federal courts, the last decision 
of a state court, overruling former decisions, will not be followed 
where to do so would interfere with rights acquired in reliance 
upon the first decisions. 

2. The state courts, on one theory or another, almost univer- 
sally protect property rights acquired in reliance upon a statute 
or constitutional provision as then interpreted by the courts. 

"At pp. 133-134. 
n Supra, footnote 48. 
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3. Men are not punished as criminals for acts which were done 
when the highest court of the state had declared them lawful. 

4. The tendency is to extend the same protection to rights 
acquired in reliance upon decisions interpreting the common or 
unwritten law. 

From the above results it is not too much to say that ultimately, 
where the conrts feel impelled to abandon a position formerly 
taken, all rights will be protected against the retroactive effect of 
the overruling decision, and the people may rely upon the court 
decisions as announcing the law by which they are to be governed. 
True, it may like a statute, be repealed ; but the repealing decision 
will, like the repealing statute, operate prospectively only. 

The doctrine of stare decisis will not cover all cases. There 
will be cases where a change of ruling is desirable or necessary; 
and where legislative action to work the change will be imprac- 
ticable. In such cases, the courts should be free and feel free to 
make the change. A doctrine which would permit the saving of 
rights based upon the first decision would make them the less 
reluctant to do so. 

There are, of course, serious objections to be overcome. Con- 
stitutional difficulties have been suggested. A whole hearted re- 
pudiation of the theory that the courts only declare law — a theory 
which, as we have seen has already been abrogated and eaten into 
by exceptions — may be necessary. The suggestion that the courts 
have power to announce a new and better rule for regulating future 
transactions, while applying the old rule to the case in hand, 71 may 
be accepted. Or, as suggested above, the courts may take the view 
that an overruling decision may operate so as to deprive a person 
of his liberty or property without due process of law. Certainly the 
tendency of the courts as reflected in the cases, some of which we 
have discussed, is to the view that the advantages of the result out- 
weigh the objections to the basis. 

Robert Hill Freeman. 
Newnan, Ga. 

"See supra, footnote 63. 



